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Social Media Sites

Social
Media is
prevalent

and
pervasive
today:

e Facebook

e Twitter

e Linkedin

e FourSquare
e Pinterest

e |nstagram

e Tumblr

e Google+

e YouTube
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* Canada
— Hydro One Employee
— St. Lawrence College teacher
— Calgary Taxi Guy

* United States — IAC Employee

* United Kingdom — HSBC Legal Department



Presenter
Presentation Notes
Canada - Hydro One Employee
On camera at a Toronto FC game using offensive language towards the female reporter, Shauna Hunt
Using an expletive and called his friend's use of FHRITP hilarious before telling the reporter she is lucky they didn't have a vibrator.
Caught media attention worldwide
Hydro One terminated his employment
Other people in the video have been named by shamers on social media and their employers have been compelled to respond as well

Canada – St. Lawrence College Employee
Ontario college professor shared a link on Facebook to a story about officials raising a pride flag in St. Petersburg, Florida, with the comment “It’s the queers they should be hanging, not the flag…”
Student saw the post, took a screenshot and complained. 
Professor later posted he had been summoned into work and asked users to “pray for me and my job”
College cited breach of Ontario Human Rights Code, harassment policy, off-duty activities policy and collective agreement 

Canada – Calgary Taxi Guy
Employee left a work event with a taxi chit from his employer and spewed horrible things to the cab driver who was of a different race than he was. 
Event all caught on a video recording inside the taxi
Employer terminated him. 

United States - IAC Employee
Communications Director tweeted her way out of a job by tweeting before a flight to Cape Town: 

“Going to Africa. Hope I don’t get AIDS. Just kidding. I’m white!”

Removed post 11 hours later when her plane landed but it was already viral online, IAC had already issued a statement denouncing her tweet and had removed her from their website

United Kingdom – HSBC Legal Department
Several members of HSBC’s legal department had their employment terminated after filming a staged ISIS execution which mirrored real events
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* Australia — SBS Network Employee

* FIFA Communications Director Incident (June
2015)

* Europe — Tim Hunt, Nobel Prize Winning
Employee


Presenter
Presentation Notes
Australia – SBS Network Employee
High Profile Soccer Reporter tweeted 5x about Australia and ANZAC (Australian & NZ Army Corp.) involvement in numerous wars on ANZAC Day…
“Wonder if the poorly-read, largely white, nationalist drinks and gamblers pause today to consider the horror that all mankind suffered.”
“Remembering the summary execution, widespread rape and theft committed by these ‘brave’ Anzacs in Egypt, Palestine and Japan.”
Deemed inappropriate, disrespectful, breach of Code of Conduct and social media policy

SBS Response:
"Mr. McIntyre's actions have breached the SBS Code of Conduct and social media policy and as a result, SBS has taken decisive action to terminate Mr McIntyre's position at SBS, with immediate effect. "
"At SBS, employees on and off air are encouraged to participate in social media, however maintaining the integrity of the network and audience trust is vital. It is unfortunate that on this very important occasion, Mr McIntyre's comments have compromised both." 

FIFA Communications Director Incident (June 2015)
FIFA under fire recently over corruption allegations where 7 top officials arrested
FIFA’s Communications Director fired after making a joke on Swiss TV saying:“The FIFA president, secretary general and communications director are all travelling in a car. Who’s driving? The Police.” 

Europe – Tim Hunt, Nobel Prize Winning Employee
Tim Hunt, Nobel Prize winner in science
Spoke at the World Conference of Science Journalists in South Korea and said:
Girls cause trouble in science labs because “you fall in love with them, they fall in love with you, and when you criticize them, they cry.”
Hunt intended it to be a joke (but believes it?) and apologized following a viral outcry
Swift reaction - Lost position with European Research Council Science Committee, role at the Royal Society, and honorary post at University College London.
Some female colleagues and students spoke out to say his comments, while offensive, have been met with too harsh a punishment and do not line up with the man they know
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* Proliferation of social media sites create a
minefield for potential damage to an
employer’s reputation

* Enables (or sometimes encourages) rapid
communicates without much forethought

* Once published, they live on(line) forever
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* Potential Issues:
— Cyber Bullying
— Criminal Harassment
— Defamation
— Data Protection
— Privacy Issues
— Liability for Employers
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* Best practices for developing a social media
policy
* Integrating social media with other policies

11
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* Serves to remind employees that conduct
which negatively reflects on the employer —
whether on or off-duty — constitutes grounds
for discipline

* Highlights that the more visible the employee
is online, the more the employee may be seen
to be connected to the employer

12
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* Key Areas to Cover:

1. Be mindful of how conduct may impact the
employer’s business, employees, products or
services

2. Employee use of employer’s social media
accounts

3. Employee use of personal social media in ways
which could negatively affect the employer

4. Discipline clause — communicate consequences

13
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* Key Areas to Cover:

5. Interactions between the Social Media policy
and other applicable policies

6. Include examples of good and bad use

7. Confidentiality and leaks of confidential
information

8. Right to monitor social media use on employer
owned technology and networks

14
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* Practical Points:
— Carefully draft with business realities in mind

— Incorporate them by reference into employment
contracts

— Train Employees on them
* Provide time for discussion and questions

— Enforce them consistently

* Walk the Talk: If you don’t intend to enforce something,
best to leave it out of the policy

— Review them annually for potential updates

15
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* Stand-alone policy vs. integrated policy

* Check consistency with:
— Code of Conduct
— Respectful Workplace Policy
— Bullying and Harassment Policy
— Internet Use Policy
— Privacy Policy
— Confidentiality Policy

16
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The Social Media Recruiter
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* Must be careful when using social media to
recruit, even with consent

1. Risk of privacy complaint
— If legislation isn’t followed

2. Risk of human rights complaint

— Highly personal information containing details
often protected under the Human Rights Code

18
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* Founded on breach of:

— Personal Information Protection and Electronic
Documents Act (Federal)[PIPEDA]

— Personal Information Protection Act (BC)[PIPA]

* Both PIPEDA and PIPA require employers to
obtain consent and identify the purpose for
which “personal information” is collected,

used or disclosed.

19
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* PIPA s. 13 contains an exception for employers
collecting “employee personal information” without
first obtaining consent from a candidate if:

a) the information is collected, used or disclosed solely for

the purposes of establishing (or managing or
terminating) an employment relationship;

b) itis reasonable to collect, use or disclose that
information for the purposes of establishing an
employment relationship; and

c) prior notice is given to the person to explain the purpose
of collecting, using or disclosing that information (i.e. to
assess qualifications and suitability for the position)

20
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* Key:
— consent may be required (depending on the
legislation) — ideal to have it

— prior notification typically needs to be given
before collection, use, disclosure

— collection, use, disclosure must be...
* Reasonable!

— Obligation to ensure information collected is
accurate

21
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* Further caution on the “accuracy”
requirement - information on social media is
often:

— inaccurate;
— outdated;

— about third parties who have not given consent;
and

— misrepresented or misidentified.

22
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e Social Media often discloses a much broader
array of information about a prospective
employee than is needed, for example:

— Religious & political beliefs
— Sexual Orientation

— Family Status

— Disability

23



Human Rights Complaint @

O i
* Human Rights Code: — Marital Status
Protected Grounds — Family Status
— Race — Physical & Mental
— Colour Disability
— Ancestry — Sex

— Place of Origin — Sexual Orientation

— Political Belief — Age

— Religion

24
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* Consider carefully whether social media checks need to
be performed for the role

* |f so:
— determine what is “reasonable” for the job
— obtain consent and explain the purpose for the collection

— consider having it conducted by an external party who can
screen the information that the employer receives

* Do not:

— pretend to “friend” the employee to gain access
surrepticiously

— ask the candidate to surrender their passwords (only in
very rare circumstances could this be justified)

25
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* Employees can get in trouble by:

—using their employers’ social media account
inappropriately; or

—using their personal social media account in
a way that reflects negatively on their
employer.

* The latter is where off-duty misconduct tends
to appear

27
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* |f a strong foundation with a solid social
media plan exists, it is much easier to
manage performance

* |dentify the offending behaviour

* Explain how it is inappropriate, breaches
policy, etc.

* Provide a copy of the social media policy
* Have employee review and sign it (again)

28
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* Proceed on a progressive discipline basis
* If in doubt, seek legal advice proactively

* Very serious misconduct may warrant just
cause dismissal

29
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* |s the employee’s position one which affects
the employer’s reputation?

* |s the public aware of where the employee
works?
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* |s the employee’s conduct incompatible with the
duties that go to the root of the employment
relationship?

* Courts have recognized gross misconduct may
support immediate termination of employment

* Challenging for employers to determine when the
misconduct, in fact, justifies summary dismissal
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* Contextual approach to determine whether
misconduct constitutes just cause

* |t is a question of proportionality

* There needs to be a balance between the
severity of the employee misconduct and the
sanction or discipline imposed by the
employer
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* Leading Decision:

— Re Lougheed Imports Ltd. (cob West Coast Mazda)
2010

* Recent (companion) Decisions

— The City of Toronto and The Toronto Professional
Fire Fighters’ Association, Local 3888 (Bowman)
(2014)

— The City of Toronto and The Toronto Professional
Fire Fighters’ Association, Local 3888 (Edwards)
(2014)

34
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Firefighters Cases:

Quicklaw Cite (Bowman): [2014] O.L.A.A. No. 507 (QL)


Full CanLII cite (Edwards): Toronto Professional Firefighters Association, Local 3888 v Grievance of Lawaun Edwards, F13-142-07, 2014 CanLII 62879 (ON LA)
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1. Seriousness of the misconduct

2. Adverse effect on employment relationship

3. Prejudicial to employer or the employee’s
ability to properly carry out job functions

4. Harm to employer’s reputation or product

5. Effect of off-duty conduct on the ability or

willingness of other employees to work with
the offender?
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6. Repeated or isolated activity
7. Intention of harming employer

8. Was the statement to persons other than co-
workers?

9. Were the statements made for the purpose
of organizing other employees?

36



Kim v. International Triathlon @
Union, 2014 BCSC 2151 OVERHOLT LAW

* First reported court decision relating to
discipline and dismissal of an employee for
social media (mis)use

37



Kim v. International Triathlon @
Union, 2014 BCSC 2151 EERHONET S

* Facts:
— Kim = ITU’s Senior Manager of Communications

— Duties included writing press releases, athlete
biographies, web stories, the newsletters, working
with the media, and being involved in ITU’s social
media

— Made various disparaging posts about ITU
members, employees, and events on her personal
Twitter, Facebook and blog

38



Kim v. International Triathlon @
Union, 2014 BCSC 2151 OVERHOCTLAY

* Facts:

— Posts included a serious blog post titled “Taking
Sh*t” in which Kim compared interactions with
her boss to those she had during her life with an
abusive parent

— Tweets referred to Board members being
hungover after a party and the company using
“propaganda” at an event

39



Kim v. International Triathlon @
Union, 2014 BCSC 2151 OVERHOLT LAW

* Facts:

— ITU dismissed Kim on the basis of “cumulative
cause” as a result of all of the posts

— Kim sued for wrongful dismissal

40



Kim v. International Triathlon @
Union, 2014 BCSC 2151 OVERHOLT LAW

* [ssue:

— Did Kim’s conduct warrant summary dismissal for
just cause?

* Decision:

— Not in this case.

41
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* Decision:
— ITU had no social media policy

— ITU was unable to argue cumulative cause for the
total of each post combined as:

* |TU was aware of the posts over time and did nothing
to stop her

* ITU never warned her that her conduct was improper

* ITU never provided her with a reasonable opportunity
to improve

42
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Thank you for attending!

Want to learn more about Law @ Work?

Subscribe to our blog at
http://www.overholtlawyers.com/blog/

3 Bl Follow Us on Social Media 2 £

Carman J. Overholt, Q.C

Direct: (604) 676-4196
carman@overholtlawyers.com
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