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Overview 

Three 2015 decisions in BC that are significant for 
employers: 
 
• Roe v British Columbia Ferry Services Ltd. 

– What conduct will warrant a just cause dismissal? 
  

• Fredrickson v Newtech Dental Laboratory Inc. 
– When has a terminated employee mitigated their damages 

from their wrongful dismissal? 
 

• Hall v Quicksilver Resources Canada Inc. 
– How is notice affected when a company undergoes a sale?  
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Roe v British Columbia Ferry Services Ltd., 2015 BCCA 1Fredrickson v Newtech Dental Laboratory Inc., 2015 BCCA 357Hall v Quicksilver Resources Canada Inc., 2015 BCCA 291



Just Cause – McKinley v BC Tel 

• An employee is entitled to reasonable notice or 
pay in lieu of notice upon dismissal, unless just 
cause existed for the termination of their 
employment 
 

• The test is whether the conduct is “behaviour 
that, viewed in all the circumstances, is seriously 
incompatible with the employee’s duties, conduct 
which goes to the root of the contract, and 
fundamentally strikes at the employment 
relationship” – Adams v Fairmont Hotels & 
Resorts 
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There’s no specific action that will warrant just cause dismissalCourts must take a contextual approach to determining whether or not the behavior was incompatible with the employee’s dutiesA contextual approach includes assessing the nature and seriousness of the alleged misconduct, but does not automatically mean that only “serious” or “significant” acts of misconduct will warrant just cause dismissal



Roe v British Columbia Ferry 
Services Ltd, 2015 BCCA 1 
• A senior employee was caught violating company 

policy by giving food vouchers to his daughter’s 
volleyball team 
 

• The employee was dismissed for cause 
 

• At trial the judge found the behaviour was relatively 
minor and did trifling  
 

• The alleged misconduct did not constitute just cause 
 

• The employer appealed 
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The question of whether misconduct must meet the definition of “serious” or “significant” was recently visited in Roe v BC Ferry Services After an internal investigation, an employee was caught having given complimentary food and beverage vouchers to his daughter’s volleyball team, without authorization from his employer At trial, the Court found that [assuming the employer’s version of events were true] the employee’s actions were “bordering on trifling” and “relatively minor”, and therefore did not amount to just cause for dismissal



Roe v British Columbia Ferry 
Services Ltd, 2015 BCCA 1 
“BCF [the Employer] personnel have the responsibility to 
understand and conduct themselves in accordance with this 
code, and to report conduct or proposed conduct that is in 
violation of this code. 
 
… 
 
Employees who breach the code may be subject to disciplinary 
action, up to and including dismissal. If a violation of law is 
involved, the matter may also be referred to the appropriate law 
enforcement agency. Any Supervisor or Manager who directs or 
approves of conduct in violation of this code, or who fails to 
report a violation of which he or she has knowledge, is also in 
violation of the code and subject to disciplinary action” 
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The employee was found to have issued complimentary food and beverage vouchers that are typically reserved for passengers who had been inconvenienced in their travels in some way. The employee gave ~$70.00 worth of vouchers to his daughter’s team in February 2012 as a “gesture of good will”.This ran contrary to the company’s policy which required all personnel to act in an “honest and ethical manner at all times”. Furthermore, the policy provided that “[t]he property and assets of BCF [the Employer] must only be used in the course of carrying out the bona fide business purposes of the Company” and that “personnel may not dispose of BCF property or assets except in accordance with guidelines established by BCF.”The policy also provided that employees who breach the code may be “subject to disciplinary action, up to and including dismissal”. The employee acknowledged he had read and understood the policyThe employee also noted that he knew he had overstepped his authority and that the vouchers were not to be used for this purpose



Roe v British Columbia Ferry 
Services Ltd, 2015 BCCA 1 
• On appeal: it wasn’t the dollar value of the 

vouchers that indicated serious or significant 
misconduct 
 

• The judge erred by not looking at all the 
circumstances of the incident before determining 
the behaviour was “bordering on trifling” 
 

• A new trial was ordered  

6 

Presenter
Presentation Notes
The central question in the appeal of this case was whether in all the circumstances, the employee’s behavior could be found to be “bordering on trifling” or relatively minor, AND therefore not rising to the level of behavior warranting just cause (that is: behavior that strikes at the employment relationship)The Court found that the judge made an error by not looking at all the factors of the incident. The judge ought to have considered the fact that the employee was in a senior management position, that his contract had stipulated these “core values” of honesty and integrity which he agreed to uphold, and that he had concealed his actions for a time. Instead the judge only looked at the monetary value of the vouchers, the fact that the employee didn’t obtain a personal gain from his behavior, and essentially that the whole incident wasn’t, to put things colloquially, “that big of a deal”. NOTE: The Court of Appeal didn’t determine whether the behavior did or didn’t amount to just cause. The matter was sent back for a new trial on the instruction that the Court take a contextual approach to determining whether the behavior amounted to just causeThe takeaway from this case is not that an employee can always be fired for a single act of dishonesty or contravention of company policy. However it is an indication that Courts will look at all the circumstances in cases of even “minor” dishonesty to determine whether dismissal for cause was warranted. 



Roe v British Columbia Ferry 
Services Ltd, 2015 BCCA 1 
• The significance of the Roe decision is that it 

highlights the need for clear policies and 
training in the workplace 
 

• Given that the Court upheld the policy of the 
Employer, consideration needs to be given to 
any representations 
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Employee Mitigation 

• Employees who have been wrongfully 
dismissed are entitled to notice of their 
termination or payment in lieu. 
 

• An employee must, however, take steps to 
mitigate any loss arising from their 
termination of employment 
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An employee who has been wrongfully dismissed is entitled to reasonable notice of dismissal, or payment in lieu of notice. However, an employee cannot recover damages arising from the termination of their employment if the employer can demonstrate that the employee did not take proper steps to mitigate their losses. An employer can allege that the employee did not take adequate steps to find a new job, for example. In some cases, an employee may be required to take back their old job as a form of mitigation.The onus is on the employer to establish a claim that the employee has failed to take reasonable steps to mitigate their loss



Fredrickson v Newtech Dental 
Laboratory Inc., 2015 BCCA 357 
• Employee was dismissed after 8.5 years and launched a 

claim for damages for wrongful dismissal 
 

• Employer gave her several offers of reemployment, 
which she declined 
 

• At trial the judge found that the employee failed to 
mitigate her damages by not accepting these offers 
 

• The employee appealed 
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An employee launched an action in wrongful dismissal after her employment was terminated following her return from medical leaveDuring the course of proceedings, her employer gave her several offers for reemployment, which were very similar (if not entirely similar) to her original position. The employee declined all the offers on the basis that the employment relationship was irreparably broken, and it was no longer reasonable for her to return to her old jobAt trial the judge determined that the employee failed to mitigate by declining the offers of reemployment



Fredrickson v Newtech Dental 
Laboratory Inc., 2015 BCCA 357 
• The Court of Appeal reviewed the law of 

reemployment offers as set out in Evans v 
Teamsters Local Union No. 31 
 

• The Court in Fredrickson made two findings: 
 
– The return to work offers were “incomplete” 

 
– There was a breakdown of trust in the working 

relationship such that it would be unreasonable for 
the employee to have returned to her old job 
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In some cases an employee will be expected to return to work following dismissal as a means of mitigating their damagesHowever, this case highlighted the importance for employers to The Court found that the offers were incomplete; they may have offered the employee her original salary and benefits, but they didn’t account for the wages lost in between her dismissal and the offer. They didn’t put the employee in the position she would have been had the breach of contract – the dismissal – not occurred Furthermore, the Court also held that the trial judge failed to consider the importance of trust inherent in the employment relationship and the breakdown of the employment relationship when that trust no longer existsThe Employer was found to have engaged in behavior behind the employees back, such as talking negatively about her situation to other employees, that represented a breach of confidence one would expect in a supervisor or employer. It would have been unreasonable, given this breach of trust, for the employee to be expected to return to work under those conditionsThe Court of Appeal ultimately found that the trial judge erred in determining that the employee hadn’t mitigated her damages



Fredrickson v Newtech Dental 
Laboratory Inc., 2015 BCCA 357 
• It’s not enough that an offer of reemployment 

be similar in character to the original 
employment contract 
 

• There must be a preservation of trust between 
the employee and employer in order to 
maintain the integrity of the employment 
relationship 
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An employee may be expected to return to work when given an offer of reemployment from their previous employerHowever, it’s not an automatic assumption that the employee must accept the offer in order to successfully mitigate their damagesCourts will look not only at the nature of the offer – whether it sufficiently represents the original employment contract – as well as the nature of the employment relationship, and whether it would be reasonable for the employee to work under conditions if there has been a breakdown in trust between the employee and the employer 



Notice and Length of Service 

• An employee dismissed without cause is entitled 
to notice of their termination 
 

• Absent a contractual or statutory clause, the 
employee is entitled to reasonable notice 
 

• Reasonable notice is assessed based on the 
employee’s age, length of service, character of 
employment, and availability of similar 
employment 
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Recall that an employee who has been dismissed without just cause is entitled to notice or payment in lieu of notice of their terminationNotice can be stipulated in a contract, and must meet the minimum standards as set out in the Employment Standards ActAn employee who does not have a contractual provision limiting notice or who has a contract that does not meet the ESA minimums is subject to reasonable noticeReasonable notice is assessed based on the Bardal factors. As general guidelines:Age: The older the employee, the longer the noticeLength of service: The longer an employee has worked for the employer, the longer their noticeCharacter of employment: Conflicting authorities, but generally the more senior the position, the longer notice an employee is entitled toAvailability of similar employment: An employee in a narrow field will likely have a harder time obtaining employment and is generally entitled to a longer notice period



Hall v Quicksilver Resources 
Canada Inc., 2015 BCCA 291 
• An employee was dismissed without cause 

and given pay in lieu of one week’s notice  
 

• The employee argued he was entitled to 
notice based on 24 years of service 
 

• At issue was whether the employee was 
entitled to notice based on his service with his 
previous employer 
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Hall v Quicksilver Resources 
Canada Inc., 2015 BCCA 291 
• The employee began work with Company A in 

1989 
 

• Company A was purchased by Company B in 
2013, at which point Company A paid the 
employee $125,345 
 

• The employee argued this was recognition of 
his service, not severance pay 
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The employee was 42 years old at the time of termination and held a managerial positionWhen his company was purchased by Quicksilver in 2013, his employer gave him a lump sum of $125,345The employee asked that the term “severance” be removed from the written agreement assigning him the lump sum and so it was never referred to as suchThe employee argued this was a “retention bonus” insteadAt trial the judge awarded the employee pay in lieu of 18 months of notice from his employerAlternatively, the judge found that if the employment was not continuous, then 7 months was an appropriate period of notice based on the employee’s “managerial responsibility” and importance to the company



Hall v Quicksilver Resources 
Canada Inc., 2015 BCCA 291 
• The Court of Appeal found that the substance 

of the agreement and the surrounding 
circumstances indicated the lump sum was in 
fact a severance payment  
 

• The trial judge erred in giving notice based on 
continuous employment since 1989. The 
employee was only entitled to notice from 
2013 onward 
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The Court of Appeal found that the trial judge erred in not considering the lump sum as severanceThe parties had referred to “severance” repeatedly in their negotiations and the absence of that word in the written contract did not alter the character of the agreementThe Court also found the judge failed to consider that the “prevailing economic circumstances” were favourable to the employee (in that he found a job quite quickly afterward)“The importance of Mr. Hall’s duties seems to have been considered as a factor that added to his damages, erroneously in my opinion.” – para 41The Court substituted the trial judge’s finding with a 3 month notice period. 



Hall v Quicksilver Resources 
Canada Inc., 2015 BCCA 291 
• The question of successorship and prior 

service being considered in determining 
severance was considered by the Court of 
Appeal in Sorel v Tomenson Saunders 
Whitehead Ltd. 
 

• This decision demonstrated the importance of 
defining the terms of employment in the 
event of a sale or a transfer 
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